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JURISDICTIONAL STATEMENT

Jurisdiction is conferred on this Court pursuant to Utah
Code Annotated, Section 77-35-26(b)(1) (1953 as amended), and Utah
Code Annotated Section 78-29-3(c) (1953 as amended) whereby a
Defendant in a Circuit Court criminal action may take an appeal to
the Court of Appeals.

In this case, the appellant entered a

conditional plea of guilty to the charge of Negligent Homicide, a
Class "A" Misdemeanor, preserving his right to appeal the denial of
appellant's motion to continue his jury trial.

- iv -

STATEMENT OP THE ISSUE

Did the trial Court reversibly err in denying Mr. Baca's
Motion to Continue his jury trial to allow his new attorney time to
prepare his defense?

- v -

TEXT OF CONSTITUTIONAL PROVISIONS
UNITED STATES CONSTITUTION
Amendment VI
In all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial, by an impartial jury of the
State and district wherein the crime shall have been committed,
which district shall have been previously ascertained by law, and to
be informed of the nature and cause of the accusation; to be
confronted with the witnesses against him; to have compulsory
process for obtaining witnesses in his favor, and to have the
assistance of counsel for his defense.
CONSTITUTION OP UTAH
Sec. 12.

(Rights of accused persons).
In criminal prosecutions the accused shall have the right
to appear and defend in person and by counsel, to demand the nature
and cause of the accusation against him, to have a copy thereof, to
testify in his own behalf, to be confronted by the witnesses against
him, to have compulsory process to compel the attendance of
witnesses in his own behalf, to have a speedy public trial by an
impartial jury of the county or district in which the offense is
alleged to have been committed, and the right to appeal in all
cases. In no instance shall any accused person, before final
judgment, be compelled to advance money or fees to secure the rights
herein guaranteed. The accused shall not be compelled to testify
against her husband, nor a husband against his wife, nor shall any
person be twice put in jeopardy for the same offense.

- vi -

TEXT OF ORDINANCES
76-5-206. Negligent homicide. - (1) Criminal homicide
constitutes negligent homicide if the actor, acting with criminal
negligence, causes the death of another,
(2) Negligent homicide is a Class WA" Misdemeanor.

- vii -

IN THE COURT OF APPEALS OF THE STATE OF UTAH

STATE OF UTAH,
Plaintiff-Respondent,
v.
ALEX BACA,

Case No. 890580-CA

Defendant-Appellant.

STATEMENT OF THE CASE

Appeal from a judgment and conviction for Negligent
Homicide, a Class "A" Misdemeanor, in violation of Utah Code Ann.
§76-5-206 (1953 as amended), in the Third Judicial Circuit Court in
and for Salt Lake County, State of Utah, the Honorable Robin W.
Reese, Judge, Presiding.

STATEMENT OF THE FACTS

On November 11, 1988, Mr. Alex Baca was arraigned in Third
Circuit Court before Judge Robin W. Reese on charges of Negligent
Homicide and Failure to Remain at the Scene of an Accident.
Docket 1).

(Court

Judge Reese determined Mr. Baca qualified for court

appointed counsel and Mr. Kerry Egan and Ms. Vernice S. Ah Ching of
the Public Defender's Office filed Notices

- 1 -

of Appearance as Mr. Baca's attorneys. (Court Docket 1.)
Mr. Baca testified that prior to his jury trialf he met
with Mr. Egan on several occasions to discuss tactics and other
matters pertaining to his defense. (Tr. 6). As a result of this,
Mr. Baca developed trust and confidence in Mr. Egan.

(Tr. 6).

On the Friday night, June 2, 1989, five days before his
jury trial, which had been scheduled for June 7, 1989, Mr. Baca
learned that Mr. Egan was no longer handling his case because he had
moved out of the state. (Tr. 2, 7 ) .
On Monday, June 5, 1989, Mr. Baca contacted Ms. Ah Ching,
at Public Defenders Office and informed her that he had retained
private counsel, Mr. Phil Hansen. (Tr. 3, 6 ) .
Ms. Ah Ching contacted both the attorney for the State and
Judge Reese requesting a continuance to allow Mr. Baca's appointed
counsels to withdraw and his new attorney to prepare his defense.
(Tr. 3 ) . Mr. Phil Hansen also contacted the court for a continuance
on the defendant's behalf.

(Tr. 3). These requests were denied.

On June 7, 1989, the day of the jury trial, Ms. Ah Ching,
again renewed defendant's motion for a continuance which was again
denied.
Mr. Baca then entered a conditional plea of guilty to the
charge of Negligent Homicide preserving his right to appeal the
denial of his motion to continue.

(Tr. 13, 20). The charge of

Failure to Remain at the Scene of an Accident was dismissed. (Tr.
13, 20).
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SUMMARY OF ARGUMENT

The denial by the trial court of Mr. Alex Baca's motion to
continue the jury trial in his case to allow his new attorney to
prepare his defense was an abuse of discretion and violated his
rights to effective assistance of counsel under the Sixth Amendment
to the United States Constitution and Article I, Section 12 of the
Utah Constitution.

ARGUMENT

THE TRIAL COURT DENIED MR. ALEX BACA HIS
RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL
UNDER THE FEDERAL AND STATS CONSTITUTIONS
WHEN IT DENIED HIS MOTION TO CONTINUE TO
ALLOW TIME FOR HIS NEW ATTORNEY TO PREPARE
HIS DEFENSE.
Both the United States and Utah Constitutions provide that
in all criminal prosecutions, the accused is entitled to effective
assistance of counsel.
This has been interpretated to assure a Defendant in a
criminal case the right to representation by the attorney of his
choice if he is able to employ counsel, or if he is indigent, to a
court-appointed attorney.

Glenn v. United States, 303 F.2d 536 (5th

Cir. 1962); Webster v. Jones, 587 P.2d 528 (Utah 1978); People v.
Gzikowski, 651 P.2d 1145 (Cal. 1982).

- 3 -

The State should refrain from

interfering with an individual's desire to either represent himself
or use his resources to secure representation.

This right should

yield only when it would prejudice the defendant's case or cause an
unreasonable disruption of the orderly process of the court.

People

v. Crovedi, 417 P.2d 868 (Cal. 1966) as cited in People v.
Gzikowski, 651 P.2d 1145 (Cal. 1982); Miranda v. Arizona, 16 L.Ed.
2d 694 (1966); Maxwell v. Superior Court of L.A, City, 639 P.2d 248
(Cal. 1982).
First, the continuance would not have prejudiced Mr. Baca's
case because it would have allowed his attorney time to effectively
prepare Mr. Baca's defense.
Secondly, the continuance would not have unreasonably
disrupted the orderly processes of the court.

The only

inconvenience the court would have been having to reschedule two
consecutive days for trial.

Judge Reese admitted this would mean a

continuance for two months which would be necessary anyway for Mr.
Baca's new attorney, Mr. Hansen, to prepare for trial.
In this case, we have Mr. Baca's constitutional right to
effective assistance of counsel verses the Court's interest in
trying cases as soon as possible.

In such a case, the disruption to

the court is certainly outweighed by the defendant's right to
effective representation of counsel.

The inconvenience to the court

is minor compared to the interest of the defendant that is at stake.
The reason for allowing the accused to secure counsel of
his choice when he is able to is simple.

- 4 -

An individual's confidence

and trust in his attorney is crutial to his defense and "his right
to decide who best can conduct the case must be respected whenever
possible."
253.

Maxwell v. Superior Court of L.A. City, 639 P.2d at

Effective assistance of counsel is closely linked to one's

right to counsel of choice because when a client and his attorney
lack mutual confidence, trust and rapport, "the quality of
representation may be so undermined as to render it an empty
formality." Ibid.
Mr. Baca testified at the hearing that when he discovered
that Mr. Egan was no longer on his case, he felt very insecure about
his case. (Tr. 7 ) . He testified that the reason for this was that
he had almost exclusive contact with Mr. Egan.

Mr. Baca had met

with Mr. Egan on several occasions to discuss his case and he had
developed trust and confidence in Mr. Egan. (Tr. 6).
Mr. Baca's sincerity in his feelings of being insecure is
evident by the fact that upon learning of the change in counsel, he
immediately retained an attorney whom his father had worked with
before and whom he trusted. (Tr. 7 ) . This was not an attempt by Mr.
Baca to continue his jury trial for a frivolous reason.

Due to what

was at stake and the strong likelyhood of incarceration for a period
of one year, Mr. Baca felt he needed to retain private counsel with
the assistance of his father.

Mr. Baca is entitled to retain

counsel of his choice under both the Utah and United States
Constitutions.

- 5 -

CONCLUSION

For all the forgoing reasons, the Appellant, Mr. Alex Baca,
requests that this Court reverse his conviction for Negligent
Homicide and remand this case with an order for a new trial.

Respectfully submitted this ~f*

day of January, 1990.

VERNICE S., AH CHING
Attorney,for Appellant
CERTIFICATE OF SERVICE

I, VERNICE S. AH CHING, hereby certify that four copies of
the foregoing Appellant's brief will be delivered to the County
Attorney's Office, 2110 South State Street, S3700, Salt Lake City,
Utah, this

^

day of January, 1990 *

I <K
VERNICE S-. AH CHING
Attorney for Appellant

Delivered by

this

of January, 1990.
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JANUARY 24, 1990
2:33 PM
SLP
Case: 881009650 MS
State Misdemeanor
Judge: Robin W. Reese

WEDNESDAY
CITATION:

CDR #: 418760
Charges
Violation Date: 10/28/88
1. NEGLIGENT HOMICIDE
2. FAIL REMAIN AT SCENE OF INJURY ACCIDENT

Bail
76-5-206.A
41-6-29.A

1000.00
1000.00

Proceedings
Ll/01/88 Case filed on 11/01/88.
.1/02/88 ARR
scheduled for 11/ 2/88 at 9:30 A in room 1 with RAL
Mis Arr
Judge ROGER A. LIVINGSTON
TAPE: 2187
COUNT: 322
Deft present w/o counsel
ATD None Present
ATP R CROCKETT
PTC
scheduled for 12/05/88 at 0930 A in room ? with RWR
LDA Appointed
C/O ATTORNEY FEES ASSESSED
1/10/88 APPEARANCE/REQUEST FILED: LDA L V A CHING
1/15/88 FILED JURY DEMAND
2/05/88 REESE/CKO T2388 C1320 DPWC KERRY EAGAN & VERNICE AH CHING.
ROGER BLAYLOCK ON STATES BEHALF. C/O JURY TRIAL 2-21-89
9:00 A.M.
TRJ
scheduled for 2/21/89 at 9:00 A in room ? with RWR
2/08/88 FILED DEMAND FOR TRIAL BY JURY
APPEARANCE/REQUEST FILED: LDA V A CHING
2/21/89 REESE/GD T89-352 C426 DPWC KERRY EGAN
JOHN SPIKES PRESENT ON BEHALF OF STATE
MOTION OF STATE (WITNESS UNAVAILABLE) C/O TRIAL CONTINUED
TRJ
rescheduled to 3/17/89 at 9:00 A in room ? with RWR
REESE/GD ON MOTION OF COUNSEL FOR DEFT KERRY EGAN
C/O TRIAL RESCHEDULED
TRJ
on 3/17/89 was cancelled
TRJ
scheduled for 4/12/89 at 9:00 A in room ? with RWR
1/11/89 REESE/CKO DEFTS MOTION C/O JURY TRIAL CONTINUED 6-7-89
9:00 A.M. (POSSIBLE 2 DAYS) STATE STIPULATED.
TRJ
rescheduled to 6/ 7/89 at 9:00 A in room ? with RWR
/07/89 REESE/CKO T1154 COOOl DPWC VERNICE AH CHING AND CHARLES LOYD.
ROGER BLAYLOCK AND JOHN SPIKES ON STATES BEHALF. DEFENDANT'S
MOTION FOR CONTINUANCE AND FOR DEFENDANT TO HIRE OWN COUNSEL WAS
ARGUED. COURT ORDER MOTION DENIED.
STATES MOTION TO DISMISS COUNT II ON DEFENDANT PLEADING TO
COUNT I. DEFENDANT ADVISED AND WAIVED HIS RIGHTS WITH THE
EXCEPTION OF DEFENDANT RESERVING HIS RIGHT TO APPEAL COURTS
RULING ON CONTINUANCE OF JURY TRIAL. DEFENDANT PLEAD GUILTY TO
COUNT I. STATES MOTION COURT ORDER COUNT II DISMISED. COURT
ORDER REFER TO AP&P FOR PRESENTENCE REPORT. DEFENDANT WAIVED
TIME FOR SENTENCING. SENTENCING 7-18-89 2:00 P.M. COURT ORDER
PRE TRIAL RELEASE REMAIN.
SNT
scheduled for 7/18/89 at 2:00 P in room ? with RWR
/18/89 REESE/CKO T1422 C1036 DPWC VERNICE AH CHING AND CHARLES LOYD.
RUTH MCCLOSKEY ON STATES BEHALF. DEFENDANT'S MOTION C/O
SENTENCING CONTINUED 8-11-89 2:00 P.M. STATE DIDNOT OBJECT.
'19/89 SNT
scheduled for 8/11/89 at 2:00 P in room ? with RWR
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GLD
CKO
CKO
CKO
CKO
CKO
CKO
CKO
CKO
CKO
CKO
CKO
CKO
CKO
CKO
CKO
CKO
CKO
CKO
CKO
CKO

1

P R O C E E D I N G S

2
3

I

4

THE COURT:

— v s . Alex Baca.

their appearances for the record in that case?

5

MR. BLAYLOCK:

6

Roger Biaylock for the State of

Utah.

7

MR. SPIKES:

8

MS. AH CHING:

9

Would Counsel state

J

10

John Spikes for the State, your Honor,
Vernice Ah Ching for the defendant,

MR. LLOYD:

Charles Lloyd also for the defendant*

THE COURT:

Now, I understand that there is at least

11

one motion that the defense would like to put in the record

12

before bringing the jury, there might be some other business

13

as well.

14

Ms. Ah Ching, did you want to make that motion now?

15

MS. AH CHING:

Yes, your Honor, we'd like to put for

16

the record that we h^d requested a continuance on Monday for

*7

several reasons, and just so that we could put on the record

18

what has happened out of Court.

19

indicated to me, on Friday, he had an accident that involved

20

Detective Whitehead, he was informed by Detective Whitehead

21

that there was a change in counsel to his case.

22

THE COURT:

23

MS. AH CHING:

From what the defendant has

Now say that again.

Excuse me.

He was informed o n —

He was informed on Friday by

24

Detective Whitehead that Kerry Eagan was no longer going to

25

be handling this case.

He hadn't been informed of this before,

ASSOCIATED PROFESSIONAL REPORTERS
10 WEST BROADWAY, SUITE 200
SALT LAKE CITY, UTAH 84101

2

he made arrangements to meet with a new attorney because he
wanted to hire a new one on Monday, which was the next working
day.

He did that and on Monday, when he informed us of that,

4

I contacted both the State and the Court and indicated to them

5

that the defendant is going to hire alternative counsel, and

6

would like a continuance so that his new counsel would prepare

7

for the trial.

8

On Tuesday, his new counsel, I believe Phil Hansen,

9

I and/or Gil Athay contacted the Court and the State asking for

10

a motion to continue, which was also denied, and therefore,

** I because our office, I guess, has more information or is more
12

' familiar with the case, we are here today to represent the

13

I defendant.

14

I he was involved in; otherwise, he would have be here, he's i n —

Phil Hansen isn't here because of an accident that

*5 I confined to a wheelchair and cannot get to the Court.
16

I

For the Court's information, the defendant, as f a r —

17

everything he did was in order.

18

for the continuance a week from now, but he wasn't aware that

19

Kerry Eagan, who, evidently, from what he's informed me of,

20

developed quite a relationship with him to where he trusted

21

him, so on and so forth.

22

I know that he didn't ask

we had, in our office, because of the switch-over

23

had changed attorneys and—but—and didn't feel that we needed

24

to notify Mr- Baca of it, because when we change over, we change

25 J over, and he really doesn't have a choice of attorneys; but if
ASSOCIATED PROFESSIONAL REPORTERS
10 WEST BROADWAY, SUITE 200
SALT LAKE CITY, UTAH 84101

1

say?

2
3

MR. BACA:

Yes, your Honor, I would like, thank you

for giving me this opportunity.

4

In the last seven months, your Honor, I was appointed-

5

the last seven months, I was appointed Kerry Eagan as my

6

attorney, I was told that he was going to have an assistant,

7

his assistant being Vernice, which he told me that she had

8

never been on a homicide case, but this matter, there was going

9

to be two lawyers, there's always two lawyers on a homicide.

10

In the last seven months, we have prepared for four different

11

court cases, and every time we've prepared, we have—we have

12

discussed different matters, different tactics for defense,

13

we have got a real good defense on our side, we had a trust,

14

one with each other, and as Vernice said, I was involved in an

15

accident, a witness in an accident this last weekend, I was

15

notified by the officer that investigated my case, that

17

invested the same case, that I was—they had changed lawyers on

18

me.

19

contact his office the first week of June, which I did.

I was informed what to do by Kerry Eagan.

He told me to
I did

20 I not receive no reply.
2i

In that matter, the next week, the following Monday,

22

after I spoke to Lieutenant Whitehead, I called the Legal

23

Defenders and spoke to Vernice, and we talked, she told me

24

exactly what was going on, how they had made the change.

25

was not notified.

I

I did what I was told by my attorney, Kerry

ASSOCIATED PROFESSIONAL REPORTERS
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1

Eagan, what to do, and Monday, the first working day after I

2

was notified that I had a change in counsel, I spoke with

3

Vernice, and we had conversation, some conversation that me

4

and Kerry Eagan had had, and it seemed like papers were just

5

up in the air, we weren't quite together on what we should be.

6

I felt very insecure.

I spoke to my father on this

7

matter, my father's real concerned on this matter.

3

it was unfair, I felt it was unfair, so we went ahead and spoke

9

to an attorney that has helped my father in the past, and he

10

advised us that, you know, that's not very good.

j^

to go to Court, and I don't know what's going on.

12

*,m

not

He felt

Youwant me

knocking down my counsel, I know they're

13 I 9°°d lawyers and everything, my counsel here, I had never met,
14

I I met him for the first time Monday.

We had never sat down and

15

talked, me and Vernice maybe had at the very most two hours.

16

| I feel that's not adequate time to go in a courtroom and try

17

I something as—as important as this matter is right now#

18

your Honor.

19

THE COURT:

20

The State have any response?

21

22
23

All right, sir.

MR. BLAYLOCK:

State your position,

Roger Blaylock for the State of Utah,

Just a couple of comments, your Honor.
This trial has been set, according to my file, it

24

was set first on the 21st of February, it was reset on the

25

17th of March, reset on the 12th of April, and then was finally

ASSOCIATED PROFESSIONAL REPORTERS
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1

out about it, I think he took every step that he could, given

2

the time element that he had, and we--he found out Friday,

3

on Monday, he consulted another attorney.

4

there is no negligence on his part, I don't think, in this

5

case,

6

done given the time to deal with the problem, and then he--

7

he approached me, he called me, and I informed the Court, and

8

I know that this was two days before the trial, but the Court

9

should consider, you know, the reasonable steps that he took

10

So, I—you know,

I mean, he did everything that he reasonably could have

to take care of the matter.

11

THE COURT:

Thank you.

Mr. Baca, I'm going to deny

12

your motion of your attorney--her motion, rather, to continue

13

the case.

14

under our law, to competent counsel to represent you.

15

November, when you were arraigned on this charge, the Judge

16

appointed the Legal Defenders Association to represent you; by

17

that appointment, the Judge appoints anyone that is assigned

18

within that office to be your attorney to represent you.

19

There's no right that I'm aware of that you have to dictate

go

which attorney within that office represents you.

2i

understand that you develop a relationship, you feel

22

comfortable with an attorney who is appointed; but so long as

23

competent counsel is representing you, so long as that counsel

24

has had adequate time to prepare its case, that's the extent of

25

the right, as I understand it.

As your attorney has explained, you have the right
In

I can

ASSOCIATED PROFESSIONAL REPORTERS
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1

As your circumstances changed after November, and

2

apparently, something's changed, you now have the means with

3

which to hire private counsel you also have that right, but you

4

don't have the right to do that two days before trial.

5

realize that you were in a position of not knowing that your

6

counsel had changed, or at least one of your counsel, one

7

co-counsel had changed; however, that's not the responsibility

8

of anyone except yourself, as bottom line, to make sure that

9

you're appraised of what's going on and keep in touch with

10

I

your attorney so that you can be aware of those changes.

11

In any event, the Court does have an interest in the

12

effective administration of justice, to keep cases current

13

through the system, try those cases just as soon as possible,

14

and this was of a particular concern since this matter has

15

been twice before continued, once at the request of you.

16

The case allegedly occurred in October of 1988, if

17

we were to continue it, the time that I might have two jury

18

days back-to-back as we have today and tomorrow to accommodate

19

y°u

20

months, we'd be nearly a year from the time that the offense

2i

occurred.

22

that long.

23

in

this case, that might put it off another couple of

And it's not justice to continue those matters

So, based on those reasons, Mr. Baca, I'm going to

24

deny the motion to continue the lawsuit.

We'll proceed today.

25

I'm sorry that you apparently are not satisfied with the counsel

ASSOCIATED PROFESSIONAL REPORTERS
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1

your arrest, although you'd also have a right not to testify.

2

If you chose not to testify, the jury would be instructed not

3

to draw any conclusions or inferences from the fact that you

4

decided not to testify.
Also, at the trial, your attorney could question

5
6

witnesses called on your behalf, to testify in your behalf, and

7

if those—the witnesses wouldn't come voluntarily, you have the

6

right to have the State issue subpoenas, to subpoena the

9

attendance of those witnesses and compel their attendance in

10
11

Court.
Are you willing to give up those rights?

The right

12

not to—the right to confront your accusers, the right to

13

call witnesses, and the right to testify?

14

MR. BACA:

15

THE COURT:

Yes, your Honor.
And you do also have a right to appeal,

16

and I understand that you're specifically reserving the right

17

to appeal the conviction.

18

to the reserving—Mr. Baca's reserving his right to appeal?

19

MR. BLAYLOCK:

Does the State have any objection

State does not have an objection.

20

Our understanding is the right he's reserving is the right to

21

appeal on the specific issue of the Court's failure to grant a

22

continuance.

23
24
25

THE COURT:

Okay.

Mr. Baca, then, you won't be

giving up that right to appeal that one issue.
You have a right not to incriminate yourself.
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